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Under the Companies Ordinance, Cap. 622, a listed company is
entitled to repurchase (or buy-back) its own shares either under
general offer (section 238) or on Hong Kong Stock Exchange (HKEX)
(section 239) or otherwise (as provided for in section 240), subject
to exemptions (as contained in section 241). Except as hereinbefore
provided, there is a general prohibition on acquisition of its own
shares under section 267. In addition, no repurchase or buy-back of
unpaid or partly-paid shares is permitted under section 268. Once
the shares are repurchased, the repurchased shares are regarded
as cancelled and cannot be held as treasury shares under section
269(1). Repurchased shares of other jurisdictions, including Bermuda,
BVI, Canada (British Columbia), Cayman Islands, ltaly, Japan, Jersey,
Luxembourg, PRC, Singapore, UK and US (constituting more than
92% of the companies listed on HKEX) are not mandatorily required
to be cancelled and maybe held as treasury shares for future resale
either on market or off market.

Under the Listing Rules (both main board and GEM) and subject to
the repurchase mandate granted by a listed company to its directors,
a listed company may repurchase its own shares either through
HKEX or by way of a general offer (in which case such offer may be
subject to the Takeovers Code). Currently, the repurchased shares are
automatically cancelled and are not permitted to be held as treasury
shares for future resale. Under the general mandate granted by
the listed company to its directors for the issue of new shares, such
repurchased shares will normally be included in the general mandate
as additional new shares to be issued by the listed company under
the general mandate. In short, under the current listing regime, the
repurchased shares (a) are
not treasury shares, (b) may
not be resold by the listed
company on and off HKEX,
(c) must be cancelled, but
(d) may be issued as new
shares under the general
mandate for the issue of
new shares by the listed
company. Share buy-back
and share repurchase are
used interchangeably in
this article.

On 27 October 2023, HKEX
issued the Consultation Paper
on Proposed Amendments
to Listing Rules relating to
Treasury Shares to consult
the market on the proposal
to remove the requirement
to cancel the repurchased
shares upon share repurchase
under the repurchase
mandate and to adopt a
framework in the Listing
Rules to govern the resale
of these treasury shares. The
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consultation was well received by the market with 56 responses, most
of them were in support of the proposal to remove the requirement
to cancel the repurchased shares and to introduce a new regime for
treasury shares. On 12 April 2024, the Consultation Conclusions were
issued by HKEX implementing the proposal with the Listing Rules
amended. The new treasury share regime has been effective on 11
June 2024. In addition, a new HKEX Guidance Letter (referenced
HKEX-GL119-24) and a new set of frequently asked questions (FAQs)
have also been issued by HKEX to give information and guidance
to the market on the new treasury share regime, both of which have
been effective as from 11 June 2024.

This FRA Column will give a short outline of the new treasury share
regime under the Listing Rules.

New Treasury Share Regime

The requirement to cancel repurchased shares is removed and the
new treasury share regime is introduced, the effect of which is that the
repurchased shares may be cancelled or retained and held as treasury
shares for future resale. For this purpose, ‘treasury shares’ is defined
as shares repurchased and held by the listed company in treasury as
authorised by the laws of the listed company’s place of incorporation
and its articles of association or equivalent constitutional documents
which, for the purpose of the Listing Rules, include shares repurchased
by the listed company and held or deposited in CCASS for sale on
HKEX. The treasury shares are allowed to retain their listing status.
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Resale of Treasury Shares
Generally, a resale of treasury shares is treated as new shares. A

resale of treasury shares is required to be subject to pre-emption
similar to an issue of new shares (i.e. to be offered to all shareholders
on a pro-rata basis) or alternatively to be approved by shareholders
under specific mandate or general mandate. The price discount limit
for an on-market resale (or an off-market resale for cash) of treasury
shares under a general mandate is set at 20% of the higher of (a)
the closing price on the trading day immediately prior to the resale,
and (b) the average price in the 5 trading days immediately prior to
the resale. For a share scheme using treasury shares, it is required
to satisfy share grants to be subject to the same requirements as a
share scheme funded by new shares under the Listing Rules. The
requirements currently applicable to an issuance of new shares
are extended to a resale of treasury shares including connected
transaction requirements, disclosure requirements and documentary
requirements. A resale of treasury shares is a disposal of shares by
the listed company and is subject to stamp duty under the Stamp
Duty Ordinance, Cap. 117.

Risks of Market Manipulation and Insider Dealing Relating
to Treasury Shares

In order to mitigate the risks of market manipulation and insider
dealing, the following measures are implemented.

As regards moratorium periods for share repurchases and resales of
treasury shares, the existing 30-day moratorium
period for issuance of new shares after any
share repurchase is extended to any resale
of treasury shares (whether on or off-market)
and the carve-out is extended to include (a)
capitalisation issues, and (b) grants of share
awards or options under a share scheme or
a new issue of shares or a transfer of treasury
shares upon vesting or exercise of share
awards or options under the share scheme.
In addition, a moratorium period of 30 days
is imposed on an on-HKEX share repurchase
after an on-HKEX resale of treasury shares.

As regards dealing restrictions for a resale
of treasury shares on HKEX, the dealing
restrictions on on-HKEX share repurchases
are extended to on-HKEX resales of treasury
shares and the restricted period is adjusted
from one month to 30 days preceding results
announcement. In addition, a listed company
is required to procure its broker to disclose
to HKEX information concerning its resale
of treasury shares on HKEX. An on-HKEX
resale of treasury shares to a connected
person without knowledge is exempt from
the connected transaction requirements
under the Listing Rules. Furthermore, an on-
market resale of treasury shares is carved out
from the disclosure requirement (as regards
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announcement) and documentary requirement (as regards circular)
under the Listing Rules (for the submission of placee information).

As regards insider dealing, a resale of treasury shares may be inside
information and is subject to the rules governing insider dealing
under the Securities and Futures Ordinance, Cap. 571.

New Listings Relating to Treasury Shares

For new listings on HKEX, all listing applicants are required to disclose
details of treasure shares held in prospectus and are restricted from
reselling those treasury shares within six months after listing.

Other Amendments to Listing Rules Relating to Treasury

Shares
As regards voting rights attached to treasury shares, a holder

of treasury shares is required to abstain from voting on matters
that require shareholders’ approval under the Listing Rules.
Listed companies are required to ensure that treasury shares are
appropriately identified and segregated. In the calculation of issued
shares under the Listing Rules, for example, for public float and size
test, treasury shares are excluded from the listed company’s issued or
voting shares under various parts of the Listing Rules.

In relation to repurchase of shares, a listed company is required to
disclose in the explanatory statement for share repurchase mandate
its intention as to whether the repurchased shares will be cancelled
or kept as treasury shares. After each repurchase of shares, a listed
company is required to disclose in the next day disclosure return
(@) whether repurchased shares will be cancelled or held as treasury
shares, and (b) (where applicable) the reasons for any deviation
from the intention statement previously disclosed in the explanatory
statement. A listed company is required to report cancellation of
treasury shares through the next day disclosure returns and when
such disclosure obligation arises.

For clarification, a resale of treasury shares by a listed company or its
subsidiary includes a resale of treasury shares through their agents
or nominees. There are other minor consequential or housekeeping
amendments relating to the new treasury share regime that will not
be discussed here.

Amendments to Listing Rules and Issue of New Guidance

Letter and FAQs
The Amendments to the Main Board Listing Rules relating to the new

treasury share regime are contained in HKEX Update No. 145 and the
related Amendments to the GEM Listing Rules are contained in HKEX
Updated No. 79, both dated April 2024 and both with mark-ups showing
changes to the existing Listing Rules. HKEX has also issued HKEX
Guidance Letter (HKEX-GL119-24) dated April 2024 to provide guidance
on arrangements for listed companies to hold or deposit treasury shares
in CCASS including (a) existing treasury shares held for resale on HKEX,
and (b) repurchased shares pending cancellation. HKEX also issued
FAQs to provide further guidance to listed companies including listed
companies with dual listings and moratorium periods etc. All the above
have taken effect as from 11 June 2024.
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Conclusion

For the avoidance of doubt, the new treasury share regime under
the Listing Rules is not applicable to companies incorporated in
Hong Kong and listed on HKEX. HKEX will work with SFC and the
Government to amend the Companies Ordinance to give effect to
the new treasury share regime. Members will be updated when the
Companies Ordinance is amended and the new treasury share regime
is applicable to companies incorporated in Hong Kong. Members are
advised to consult their legal advisers whether the new treasury share
regime is applicable in the places where they are incorporated and
whether amendments to their corporate constitutional documents
are required to implement the new treasury share regime. For those
companies that are dually listed on another stock exchange in
addition to HKEX, they are advised to seek professional advice as
to whether the new treasury share regime is applicable in such other
stock exchange.
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